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B ctaTbe naTeHTHOro noBepeHHoro PO,
€Bpasmiickoro NaTeHTHOro NOBepeHHoro,
afBOKaTa, cTapluero naptHepa AiBOKaTCKoro
6topo ropopa MockBsbi «A.3anecoB 1 NapTHepPbI»
W.T. O30n1HOI paccMaTpVBalOTCA pasinyHble
BUAbl HeAO6POCOBECTHOrO NOBeAEHUNA
3asBUTENA B XOfe NaTeHTOBaHUA N306peTeHNIA
Wnu nonesHbIX Mogenen, npeanaraloTca
MexXaHU3Mbl HejoNYLeHNA TaKoro NoBefeHus,
B TOM YMcJie nyTeM NpopaboTKy HEKOTOPbIX
MHCTUTYTOB NaTeHTHOrO NMpasa (B YacTHOCTH,
MHCTUTYTa BbleNIeHHbIX 3asiBOK), a TaKXke
060CHOBbIBAETCA HEOOXOANMOCTb OLeHKM
Ao6pocoBeCcTHOCTU NaTeHTOOGNapaTenA

B Cnopax 0 AeCTBUTE/IbHOCTU peLleHunia
NnaTeHTHbIX BeAOMCTB.

The publication by I. Ozolina, patenting
attorney of the Russian Federation, Eurasian
patenting attorney, lawyer, senior partner
at“A. Zalesov and partners” law firm, studies
various ways of unfair behavior demonstrated
by applicants for patenting of inventions

or utility models, and proposes procedures

to prevent this, including improvement

of some patenting law institutions (such

as divisional application). The author also
argues that disputes over the validity

of patenting agencies decisions should include
the assessment of the applicant’s fairness.
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NATEHTOBAHWE V30BPETEHAN

Knrouessble criosa:

00Xx00 3aKoHd, He006POCOBECMHOE NOBEOEHUE,
nameHmMo8aHue, NameHMHoe NPaso,
usobpemeHue, nameHmoobsiadamerts,
8blOesIeHHAs 3dS8Ka.

3HaueHVe VCKMIoUMTENbHBIX MPaB Ha U300peTeHre um
NonesHyl Mofenb Mo MaTeHTy B CErofHALIHEM rpax-
JIaHCKOM 060pOTe CNOXKHO MepPeoLeHNUTb: NMPaBUSIbHO
0hOpPMJIEHHDII MATEHT C JOCTAaTOYHO WNPOKMM 00b-
eMOM oXxpaHbl 1 6e3 daTanbHbIX OWMOOK B xoae Ae-
NONPOK3BOACTBA MO 3aABKE Ha BblJayy 3TOrO MaTeHTa
Ha [OecATUNeTUA NepeKpbiBaeT PbIHOK KOHKYypeHTaM,
obecneuyrBasa nateHToObNagaTento nerasbHyl0 MOHO-
MOJINIO0 Ha HOBUHKY. B CBA3M C 3TMM BONPOC O HEOOXO-
AVMOCTU [OOPOCOBECTHOIO OCYLECTBAEHWA UCKIIIO-
YnTeNbHbLIX NPaB Ha u3obpeTeHre, 0 HepoNyLEeHUN
3110ynoTpebneHnsa NCKNOUMTENIbHBIMYK MpaBamii U O CO-
6nofeHny 6anaHca YacTHOro 1 MyGIMYHOIO MHTEpe-
COB MNPV OCYLLeCTBIEHMMN 3TUX NPaB CTaAHOBUTCA TEMOW
OVCKYCCMOHHbBIX NCCNefOBaHUN B IOPUANYECKON HayKe
[1-7] v npakTuke [15, nyHKT 133]".

Mpn 3ToM 13 Nona 3peHuA nccriegoBaTenenl 4yacto
YCKOJIb3al0T BOMPOCHI, CBA3AHHbIE C HEOOXOAUMOCTbIO
NPUMeHeHNA MPUHLMNA OOGPOCOBECTHOCTU K MOBe-
[EHVI0 3aABUTENsA BO BpeMs npoueaypbl npuobpete-
HUA UCKIIOUMTENbHBIX NMPaB Ha n306peTeHre (B xofe
nateHToBaHusA). Bo3MoXHo, 3T0 0bycnioBneHo ocobon
NPUPOAON NCKNIOYNTENbHBIX MPaB Ha N306peTeHunn
N nonesHble MOAENN MO CPABHEHMIO C NPUPOJON UC-
KNOUMTENbHbIX NpPaB Ha OOBEKTbl aBTOPCKOro npasa
WY Ha CpeacTBa MHAMBMUAYanu3aummn. PasHuua mexay
3TMM ABYMA TUMaMM UCKIIOYNUTENbHBIX MPaB He BCeraa
YyunTbIBaeTCA B 06OLIeTEOPETUYECKMX UCCIefoBaHNAX>.
B TO ke Bpems MCTOpUYECKNU MpaBoO Ha U3obpeTeHne
ABNAETCA «MPUBUSIErNEN», BOZHUKAIOLWEN 13 afMUHN-

Keywords:

law evasion, unfair behavior, patenting,
patenting law, invention, patent holder,
divisional application.

CTPaTUBHbIX MPABOOTHOLUEHUIA: U3 «TOCYAAPEBOV BOMNY
B MPOLLIOM® UK aKTa opraHa NCMOSIHUTENbHON BRACTy
cerogHaA. OToMy aKTy (a UMeHHO pelueHunio PocnaTteHTa)
NpeaLwWwecTBYOT AINTENbHbIE U CJIOXKHbIE aAMUHUCTPA-
TUBHbIE MPABOOTHOLLIEHWNS, aHaNorn KOTopbiM Mo npa-
BOBbIM MOC/IEACTBMAM CJIOKHO HAaWTK B CErofHsLIHeNn
npaBoBou cucteme. [oxoxune No CNOKHOCTU agMUHK-
CTpaTVBHble MPABOOTHOLLIEHWNS BO3HMKAIOT, Hanpumep,
NPV PerncTpaLmnn NeKapCTBEHHbIX CPEACTB, HO aKT ro-
CY[apCTBEHHOro OopraHa, KOTOpbIM 3aBepLUATCA 3TU
NpPaBOOTHOLWEHMA, HE NPUBOAUT K BO3HUKHOBEHUIO
rpakaaHCKo-NpaBoBbIX NOCNeACTBUIA, B YaCTHOCTH,
K BO3HMKHOBEHWIO Y 3aABUTENA HOBOMO rpa)gaHCKoro
Ccy6beKTUBHOrO Npasa.

MIMeHHO MO3TOMY aKT rOCyAapCTBEHHOIO OpraHa, 13 Ko-
TOPOro BO3HMKAET UCKMIOUMTENIbHOE MPaBo Ha M306pe-
TeHvie, NOLBEPraeTcsA NoBbILEHHOMY OOLEeCTBEHHOMY
KOHTPOJIO 1 ero 3aKOHHOCTb MOXEeT ObITb OCMOpeHa
baKTNueckn HeornpeneneHHbIM KPYrom nuu, npuuem
npuMeHeHne 06X HOPM 1 NpoLeayp 06XKanoBaHuA
pelleHnii FocyfapCTBEHHbIX OPraHOB He COOTBETCTBY-
eT Npupofe VCKAUYUTENIbHOrO NpaBa U NpPUBOANUT
K TPYZHOCTAM MPU UX NPUMEHEHNI®,

ViIMeHHO B CBA3M C rpa)KAaHCKO-MPaBOBbIMU Nocies-
CTBVSIMU PELLEHUNA TOCYAAPCTBEHHOIO OPraHa O peru-
CTpauuy nateHTa Ha M3obpeTeHne (BO3HUKHOBEHUE
rpa)kAaHCKoro npaea’) K agMUHUCTPATUBHbBIM NPaBo-
OTHOLLEHMAM MO MOBOAY MOSYYEHUN UCKIOUNTESb-
HOro npaBa Ha M306peTeHUs AOMYCTUMO U HEOBXO-

" Cm. makxe: [locmaHosneHue Cyda no uHmesnaekmyaneHeiM npasam om 22.11.2021 2. no deny Ne CUI1-1030/2020; [NocmaHosneHue Cyda no uH-

mesnnekmyaneHeiM npasam om 18.10.2021 2. no deny Ne CUI1-461/2020.

2 Ha ocobeHHocmu smot pa3Huysl obpawaemca 8HUMAHuUe, 8 HacmHocmu, 8 pade cmamed A.B. 3anecosa. Cm., Hanp., [8].

3 06 ucmopuyeckom UsMeHeHUU Co0epXaHusa NoHAMuUS «npugunezuu» nuwem A.C. Bopoxesud [1, c. 34].

* locmaHosneHue Cyda no uHmennekmyaneHeiM npasam om 22.11.2021 2. no deny Ne CUTM-1030/2020; lMocmaroeneHue Cyoa no uHmesiekmy-

aneHeIM npasam om 18.10.2021 2. no deny Ne CUIM1-461/2020.

5 Cmames 8 TK PO, yacme 1, noOnyHKm 2): 2paxx0aHCcKue Npasa 803HUKAKOM «U3 AKMog 20Cy0dpCcmeaeHHbIX 0p2aHo8 U 0p2aHO8 MeCcmHo20 Camo-

ynpaesieHus, Komopele npeaycmompeHbl 30KOHOM 8 Ka4Yecmee OCHOB8AHUA 803HUKHOB8eHUA Zpa)KaClHCKUX npasu 0653aHHocmeli».
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AVMO NMPUMEHATb 0bLWMe NPUHLUMNBI FPaXaaHCKOTo
npaea (B 4aCTHOCTW, MPUHUMN O0OPOCOBECTHOCTN),
NMOCKONbKY, cornacHo 4actu 3 ctatbu 1 MK POS, yuacT-
HUKU TPaXO4aHCKMX MPaBOOTHOLIEHUI AOMKHbI Ael-
CTBOBATb JOOPOCOBECTHO U MPU YCTAaHOBIEHWN TPAX-
LAHCKMX NpaB.

Mpood. K.N. CknoBcknii B cBoel cTatbe «lpumeHeHne
npaBa U NpMHUMN O6POCOBECTHOCTWY YKa3biBaeT:
«MIH020 cnocoba KoHKpemu3ayuu npuHYyUNd, Kpome Ha-
KonsieHus cyoebHoU npakmuku, He umeemca. MoxHO
y8epeHHO ymeepxdame, 4mo Mo WUpoKoe NpuMeHeHuUe
npuHyuna 006pocosecMHOCMU, KOmopoe ce200HA cma-
J10 04e8UOHbIM, He MOXem He npusecmu U K pacuiupe-
HUIO Ha4Yasa npeuedeHmMHO20 NPUMeHeHUs 2paXO0aHCK020
3aKOHa cyoamu. Imo cosepuieHHO Heu3bexHoe ceo-
cmeue 88edeHUsA NPUHYUNA 8 cyoebHyto npakmuky» [10,
¢. 239]. XoTenocb 6bl OTMETUTb, UTO 3TOT TE3NC CNpaBed-
NIMB 1 A8 NPUMEHEHNA NPUHLMUNA JOBPOCOBECTHOCTH
B MPABOOTHOLWIEHNAX MO MOBOAY WCKIIOYNTENbHbIX
npas. [1py 3TOM cnegyeT COrnacuTbCA CO CNpaBeaMBoO-
CTbiO YTBEPXKAEHWA O TOM, YTO PeLIEHNA MHOCTPAHHbIX
CymoB MOTyT ObiTb WAMIOCTPaUUEn AAs HaKoMieHUs
HaLMOHANbHOWN NPaKTUKK, HO HE OCHOBOM, MOCKOJbKY
MOJIHbI NEPEeHOC CopepKaHMA npuHuMna pobpoco-
BECTHOCTY B MHYIO HALMOHAJIbHYIO U JaXKe COLMANbHYH0
cmucTemy HeBO3MOXeH [10, c. 241].

MprHUKMN [O6POCOBECTHOCTM ABNAETCA 06Lleobnsa-
TeNbHbIM (MPUMEHSAEMbIM CYAOM BHE 3aBUCUMOCTM
OT TOrO, CCbINIAKTCA Ha HEro CTOPOHbI WA HET) 1 06-
naflaeT BbICOKOW CTerneHblo abCTPaKTHOCTU (He MOXeT
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ObITb NPYIMEHEH UHAYe, YeM NyTeM ero KOHKpeTM3aumm
NPVMEHUTENBHO K $paKTaM, YCTaHOBIEHHbIM CY[OM
B KaXKOM KOHKpeTHOM cnyuyae) [10, c. 236]. [paxpaH-
cKuin Kogekc PO copepxunt’:

1) obwwuin NpuHLMN 4O6POCOBECTHOCTIE,

2) 3anpeT (M CaHKUMIO 3a HapylleHue 3TOro 3anperta)
Ha HeKoTOopble YacTHble Cly4yan HefobpPOCOBECTHOIO
rnoBefeHus;

3) 3anpeT Ha 30ynoTpebieHne NpaBoM, BblpaxkaloLle-
€Cs, B YaCTHOCTK, B 06X0/e 3aKoHa C MPOTVBOMPABHON
uenblo;

4) 3anpeT Ha 3aBeoMO He,D,O6pOCOBECTHOE ocyuecT-
BJlieHMe rpaaaHCcKnx npas.

TakXe Heob6XOAUMO YUMTbIBaTb U HAKOMNIEHHYIO NpakK-
TUKY MPUMEHEHUA MpuUHUUNA JOOPOCOBECTHOCTU
B [JOFOBOPHOM MpaBe: B YaCTHOCTW, NprpaBHMBaHMe
HEeOCMOTpPUTENIbHOTrO NoBefeHNA K HefobpocosecT-
HOMY NoBefeHuno Npy npumeHeHnn ctatbu 302 K PO
[10, c. 243]. VimeeT cmbIC/1 BCMOMHUTb O NMpeasiaraeMom
LOKTPUHOWN pasfeneHnn JoOpPOCOBECTHOCTM Ha A0-
6POCOBECTHOCTb CYyOBEKTUBHYIO U OOBbEKTUBHYHO®.
Ho, nockonbKy 3T0 pasgeneHie He MPUHATO 3aKoHoa-
TesleM 1 He NPOC/EeXrBaeTCA ABHO B CyAeOHON NpaKTu-
Ke, cnefyeT CornacuTbcA C MHEHUeM, 4To ofgobpsaemoe
MpaBoONOPSAAKOM NMOBefEHNE YYACTHNKOB rpakaaHCKo-
ro obopoTta AONMIKHO ObITb OAHOBPEMEHHO AO6POCO-
BECTHbIM M Pa3yMHbIM'®, NpuYeM PasymHOCTb MOXeT

¢ Cmames 1 TK P®: «3. [lpu ycmaHosaeHuU, ocyuwecmessaeHuu U 3aujume 2paxoaHcKux npas U npu UcnNosIHeHUU 2paXodHcKux obazaHHocmel
YYACMHUKU 2pax0aHCKUx npasoomHouwieHuti 00/1xHel 0elicmeosame 006pocosecmHo. 4. HUKMO He enpase u3esiekams Npeumywecmao u3 caoe-
20 HE3AKOHHO20 UJTU He00BPOCOBECMHO20 NOBEOEHUS.

7 Cmames 10 TK PO.

& 1o no8ody cnopa o HanuYuU UIU OMCYMCmMaUU 8 2paXX0aHCKOM 3aKOHOOamesibcmae «3anpema Ha HedobpocosecmHoe nosedeHue» cm. [10, ¢. 241-246].
? PazdeneHue noHAMUU «006poco8ecMHOCMb» U «<NPUHYUN 006poli cosecmu» bbia npednoxeH U.b. Hosuuykum 8 cmamee «[puHyun 0o6pol co-
secmu 8 npoekme 0653amesibCMBeHH020 NPasd», HANeYamaHHoU 8 HoMmepax 6—8 U30aHus «BeCmHUK 2pax0aHcko2o npasa» 3a 1916 200 [11].
Kpome mozo, MoxHo cocnamecsa Ha npop. .11. [agpusnosa, komopblli makxe ommeddem, 4mo noHAmue 00b6pocosecmHocmu 8 delicmayroujem
[paxodaHckom Kodekce umeem 084 3HAYEHUA: He3HaHUe 8/1adeslbya UMyujecmad o Henpagome c80e20 8/1adeHus (006pocosecmHOCMb 8 Cybvek-
MUuBHOM CMbIC/Te) U coomaemcmaue delicmaul ynpagomMo4eHHo20 Cybvekma «006poli cosecmu» 06LWUM NPUHYUNAM Cnpdgediugocmu, Mopasnu,
HpascmeeHHocmu (dob6pocosecmHoCcMb 8 06LeKMUBHOM cMbice) [12].

19 Ymo 3akpennsemca 8 [TfocmaHosneHuu lneHyma BepxosHozo Cyda PO om 23 utoHa 2015 2. N° 25 «O npumeHeHUU Cyoamu HeKomopbIx nNoso-
XeHuli pasodena | yacmu nepeoli [paxdaHckozo Kodekca Poccutickoti ®edepayuu» [16] (danee — [locmarosneHue [TneHyma BC PO N° 25): «OyeHu-
8as Oelicmeus CMopoH Kak 006pocosecmHble uiu HedobpocosecmHeie, c/iedyem ucxooume U3 N0BeOeHUs, 0XXUOdeMo20 om J106020 y4acCmHUKA

2pax0aHcKo2o0 060poma, y4umel8arouse2o Npasa u 3aKoHHble UHMepecsl Opy2oli CMopoHbI, cooelicmaytouwjezo eli, 8 MOM Yucsie 8 NOJTyYeHUU He-

0b6xo0umoU uHghopmayuu».
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MATEHTOBAHWE M30BPETEHUI

onpenenaTbCsa Cpeay NPoYEero Tem, HarnpaBaeHo N No-
BeAeHve npaBoobnagatensa Ha JOCTUXKEHE OCHOBHOW
Lenu, 4na KOTopoi 06bIYHO NPrO6peTaeTCsa UCKNIoYN-
TeSIbHOe NPaBo Ha N306peTeHNe (B YaCTHOCTH, MONYYnT
N1 NpaBoobnagatesb CNpaBeasivBoe BO3HarpaxaeHve
3a pacKpbiTre 0bLLeCTBY CyLLECTBA M CMOCO6a OCyLLecT-
BIeHWs N306peTeHns). Mpr 3TOM HY»KHO, KOHEUHO, YUK~
TbIBaTb, YTO KOHLIENLMA LefernonaraHus npy onpege-
NeHnK, ABAETCA NN OCYLIECTBIeHME NpaBa 3710yrnoTpe-
6neHnem, NofiBepraeTcsi HEKOTOPbIMK UCCefoBaTeNs-
MU KPUTUKE 13-3a ee aMOPPHOCTY, 1 B ONpeaesieHHON
YacTy C 3TON KPUTUKOIM MOXKHO cornacmtbca'.

lMpu paccmompeHuu sonpoca

0 nocs1edcmaeusix 0bMaHa NameHMHo20
800MCMBAd MOXHO OpUeHMUPOBAMbCA
Ha no3uyuto 3akoHooamensa u BC PO

8 OMHoweHuU nocaedcmauti 0bmaHa
Npu 2paxxo0aHcKo-npasosbix cnocobax
B03HUKHOBEHUSA 2paX0aHCKUX npas

AHan13 HaKOMNEHHOW afMUHUCTPATUBHOW U CyneOHON
NpakTUKM MO OCnapuBaHuUio peweHnn PocnaTeHTa
n/unn EBpasminckoro naTeHTHOro BeJOMCTBA NMLaMu,
He ABNAWMMNCA 3aABUTENAMM, HE CBA3AHHOWN C Npu-
MeHeHneM ctatbn 1398 K PO, no3sonseT BbiAenUTb
HECKONIbKO COBOKYMHOCTEN dpakTmyecknx obctos-
TeNbCTB, TPEOYOWMX NPABOBON KnaccupumKaumm Kak
HepgobpocoBecTHOe noBefeHue 3aaBuTens (mateHTo-
obnapatens):

1) obMaH MaTeHTHOro BeOMCTBa (Hanpumep, OTHOCK-
TeSIbHO NPUYMH NPOMYyCKa CPOKa Npu nogave xofaTam-
CTBa O €ro BOCCTAHOBJIEHUW; OTHOCUTENIbHO CYLLIECTBO-
BaHMA 6onee paHHero neKapcTBEHHOro CPefCTBa, OXBa-
TbIBAEMOrO MaTEHTOM, NPU NPOAJSIEHNN CPOKa AeNCcTBUA
naTeHTa; OTHOCUTENIbHO PACKPbITUA BCEX DJIEMEHTOB
n300peTeHNs B NPUOPUTETHON 3aABKe MpK Crope o npa-
BWJIbHO YCTaHOBMIEHHOW AiaTe NpuropuTeTa);

2) obxo[ 3aKOHa C NPOTMBOMPABHON Uenblo (Hanpu-
Mep, BblaeneHne 3asaBKN Ha MONEe3HYI0 MoAesb 13 3aAB-
KW Ha n306peTeHmne ¢ TeM e cambiM 06 bEMOM OXpPaHbl
nocne nyénukauum 3asBKM Ha M3obpeTeHune; nogayva
KacCKaZa BblOeNeHHbIX 3asiBOK C LIeJIblo MPOASINTb CPOK
OTBETa Ha 3anpoc 3a npefenbl NpeceKkaTeNnbHOro Cpo-
Ka, YCTaHOBNEHHOro 3aKOHOM; Nofiaya «Kackaja» Bblje-
NEHHbIX 3aABOK C Liefblo NPOANEHNA CPOKa AeNCTBUSA
Hanbonee No3agHero BblAAHHOIO M3 yKa3aHHOW cepun
naTeHTa v np.);

3) npoTmBopeyYmnBoe noesefeHMe B xoae adMUHNUCTPaA-
TUBHbIX Npouenyp;

4) nHoe Hepob6pPOCOBECTHOE NoBefeHMe (Hanpumep,
naTeHTOBaHMWe, B TOM YMCIe BKMOYEHME B HE3aBUCU-
MbIA MYHKT 3aBEJOMO HemnaTeHToCnocobHoro o6beKTa).

CnepyeT OroBopuTbCA, YTO BOMNPOC JOOPOCOBECTHOCTM
naTeHToobnafaTens (3aaBUTENs) He JOMMKEH UMETb MNpa-
BOBOTO 3HAYeHVA NPY OCMAapUBAHUN PELLEHUI O Bblaaye
naTteHTa, NPAMO NpeayCcMOTPeHHbIX cTaTtbern 1398 'K PO.
To ecTb HEBaXXHO, 3abny>KAancs N 3asBUTENb OTHOCK-
TeNIbHO MaTEHTOCMOCOOHOCTM €ro N306PETEHVIS UIIN HET,
HemnaTeHTOCNocobHoe N306peTeHne He UMEeET TOM MoJlb-
3bl Ans 06L1eCTBa, KOTOpas MO3BOJIAET STOMY 06LIeCTBY
OrpaHNuUTb Cebsl B MpaBaX UCMOSb30BaHMWs Takoro 130-
6peTeHua. Mpy 3ToM 3as8BUTENIb MOXKET 0OMaHbIBaTb Na-
TEHTHOE BEAOMCTBO Wi JOOPOCOBECTHO 3abMy»KAaTbCA
npu foKasblBaHNM NPOMbILLIIEHHON NPUMEHUMOCTI UK
1306peTaTenbckoro ypoBHs.

Mpy paccMoTpeHUM BOMpoca O MOCIeAcTBMAX 0bMa-
Ha MaTEHTHOrO BEAOMCTBA MOXHO OPUEHTUPOBATHCA
Ha no3uumio 3akoHogatens n BepxosHoro Cyga B OTHO-
LIEHUW NOCeACTBUI 0OMaHa Npwv rpaxaaHCKo-NpaBo-
BbIX CMNOCOOax BO3HMKHOBEHUS rpa)KaaHCKMX Npas,
a VIMEHHO MpPU 3aK/I0UYEHUN TPaXKAAHCKO-MPABOBON
cpenku. B cnyuvae ecnu npu 3akniodeHUn caenkm 6bina
coobleHa noxHaa nHGopmayma n/vnm He 6bina co-
obLeHa cyllecTBeHHan Ans caenku nHpopmaums, Ta-

""Cm. [13, c. 47, c. 58]. [lpuyem 8 omHoweHuUU 3/10ynompebieHuUs NPoyeccyabHeiMu Npagamu cumyayus UHAs: 8 npoyecce yesib Kaxo020 npa-

80MOYUA, npeaocmaeneHHoeo yd4acmHuKkam npouyecca, onpeaeneHa. Cy6bE‘KmUBHbI€ npouyeccyasibHele npasa HauesieHbl Ha peasausayuto NpuH-

yunos ZpG)KaCIHCKOZO, y20J108H020, ap6umpa)KHoeo, aaMUHUCmmeUBHOZO npoueccos. Ecnu nuyo ucnosie3yem smu npaea He onsa peanusayuu

3MUX NPUHYUNOB (3aKOHHOCMb, HENOCPeACMBeHHOCMb, SKOHOMUS Cy0ebHO20 8peMeHU, COCMA3AmesibHOCMb U pagHoNpasue CMopoH), a 0/1s 06-

meHOLj yesiu, MOXKHO 2080pumeoe oznoynompe6/7eHuu. CMGmepUGﬂbeIM npasom cumyauyus 20,00360 CJI0’KHee, YMo U 8bi3bledem copAa4vue cnopeol

8 NOHUMAHUU Mmoo, YmMo eCmb 3noynompe6neHue npasom.
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Kas caenika MoXKeT ObITb NPK3HaHa HeaeNCTBUTEIbHOM
no ucky notepneswero. (C onpepeneHHbIM YPOBHEM
[OMYLLEHNA N OFOBOPOK MOXHO CKa3aTb, UTO B CUTYya-
LUK C NCKIOYMTENbHBIM MPABOM «CAeSIKa» COBepLUaeT-
CsA Mexay o6LecTBOM B LIeJIOM U NaTeHToobnaaTenem,
a PocnaTeHT BbICTynaeT Kak agMUHNCTPATMBHBIA OpraH,
Ha KOTOpbIi BO3n0XeHa GyHKLMA No obecneyeHumto 3a-
KOHHOCTV COBepLUEHUs YKa3aHHOM caenku)'2,

Cnopbl 0 nocnefcTemAx obMaHa MATEHTHOrO BeAOM-
CTBa, He BbITEKaloLWMe HanpAMyo 13 NPUMEHeHUs CTa-
Tbu 1398 K PO, BCe yalle 1 valle NoABNAIOTCA B Npak-
Tuke Cyfda no MHTenneKTyanbHbIM NpaBaM. B KauecTse
npumepa y»e paspeLueHHOro cnopa MoHO CoCaTbcA
Ha geno CUM-155/2014 (ogHO 13 nepBbiX Aen o npu-
3HAHUN peLleHna O MPOANIEHNM CPOKa AeNCTBUA Nna-
TeHTa He3aKOHHbIM), @ B KauecTBe Cropa, KOTOPbIN elle
[OJIKeH 6bITb pa3pelleH — Ha geno CUM-536/2021.

CnepyeT OTMETWTb, YTO [0 OMpPeneNneHHOro MOMEHTa
npv PaccMOTPEHNM STUX CMOPOB BO3HUKAKT CHOX-
HOCTU C MpoLieccyanbHbIMU HOpMamn (CPOK Ansa ob-
KanoBaHMA OCMapvBaAeMOro peLleHus, 3anHTepe-
COBAaHHOCTb B nopaue 3aABfieHUs 06 ocrnapuBaHum
peweHna'®, goctynHocTb HPopmMaLmm ob ocnapusa-
€MOM peLLeEHMN U MOJlyYeHME COOTBETCTBYIOLUMX [O-
Ka3zaTenbcTB). OfHaKO B Ciyyae MPeofosieHNsA TaKkux
CJIOXKHOCTE M ec yCTaHOBfIeH OOMaH MaTeHTHOro
BEJOMCTBA OTHOCUTENIbHO OOCTOATENBCTB, NMELWNX
3HayeHVie ANA pelleHna agMVHUCTPATUBHOIO OpraHa,
MaTepuasibHO-NPaBoBble NOCNEACTBMA B BUAe HeobXo-
OVMOCTM OTMEHbI OCMapUBaEMOro PeLIeHs OUYeBUIHDI
(Hampumep, ecnn paspeLieHne Ha MPUMeHeHe nekap-
CTBEHHOrO CpefACTBa AOMKHO OblTb MEPBbIM COMAacHO
3aKOHY, @ OHO ObIfIO He NepBbIM, TO OTCYTCTBYHOT 06CTO-
ATeNbCTBa, KOTOPble JaBasv NPaBO Ha MoslyyYeHne cooT-
BETCTBYIOLLErO peLleHus, TO eCTb peLleHne Npmn3HaeTca
HEe3aKOHHbIM).

B cnope no pgeny CUM-155/2014 3aasutens (ncteu)
ocrnapusan pelueHne PocrnateHTa o NpoaneHnn Cpoka
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[eCTBUA NaTeHTa, OTHOCALLEroca K neKapcTBeHHO-
My CPefCTBY, B COOTBETCTBUM €O cTaTben 1363 TK PO
(NpoaneHue 3a npegenbl 06bIYHOIO ABAALATUIIETHETO
cpoka). Takoe npop/ieHne Cpoka AeNCTBMA MaTeHTa,
OTHOCALLErocA K NeKapCTBEHHOMY CpefcTBy, MecTu-
UMay unm arpoxmmmuKkaTy, BO3MOXHO COrflacHO CTa-
Tbe 1363 K PO: cpok felncTBuA nateHTa MoOXeT ObiTb
npoasneH Ha onpefesnieHHbIX YCI0BUAX A0 NATA [ONON-
HUTeNbHbIX neT. OYeBNAHO, YTO 3TO AOMONHUTENbBHOE
caMoorpaHuyeHne Co CTOPOHbI 06LEeCcTBa BO3MOXKHO
TONbKO B TOM CJlyyae, ec/iu nateHToobnagatens npu
MCMpaLIMBaHMM TaKoro NPOAsieHnA AencTeyeT nobpo-
COBECTHO, MHaye B ero YCTaHOBNEHWUW HET HUKaKOM
uenecoobpasHoOCTM afns obllecTBa U HET HUKAKOWN
CnpaBeaIBOCTU.

Mpwn ncnpawmnBaHUM TakoW NbroTbl NaTeHToobNaaa-
Teslb OrpaHMYeH onpedesieHHbIM CPOKOM: OH [OJKEH
nodatb COOTBETCTBYIOLLEe 3aAB/ieHMEe B TeYeHue Lue-
CTV MecALEB C AaTbl NONyYeHNA NePBOro paspeLleHuns
Ha NpVYMEeHeHMe NeKapPCTBEHHOTO CPeCTBa UM B TeYe-
HMe WecTn MecALeB C JaTbl NONyYeHns nateHTa (B 3a-
BVMICUMOCTU OT TOTO, YTO NMPOU3O0LLSIO MO3XeE — MOSTyYEeHO
pa3pelleHmne i BbigaH nateHT). B paccmatpuBaemom
cnope no pgeny CUM-155/2014 nateHToOGNapatTenb
nogan 3asBfieHME ropasfo Mo3Xe YCTaHOBIEHHOro
CpOKa Kak B OTHOLIEHMM [JaTbl MOJlyYyeHUA NepBOro
pa3pelleHma, Tak U B OTHOLUEHUM AaTbl Bblgaun naTex-
Ta, HO B TEYEHME LWeCTN MecALeB C AaTbl perncTpaumnm
HOBOFO JIEKaPCTBEHHOrO CPeACTBa, KOTOPOE TaKXe
noanafano noj AencTeme nateHta. besycnosHo, cnty-
auma morna cTaTb CNOPHOW eLle Ha CTagun paccmoTpe-
HUA 3aABNIEHNA O NPOAJIEHUN CPOKa AeNCTBUA NaTeHTa
B PocnateHTe: MOXHO N1 cunTaTb NOyYeHne NepBoro
pa3peLleHna Ha BTOPOe NeKapCcTBEHHOE CPeaCcTBO, OT-
HoOCALlleecA K MaTeHTy, OCHOBaHMEM [AnA NpoAneHus
CpoKa gencTeua nateHTa? Ecnm ncxoamtb 13 npaBoBom
NpUpPoAbl MHCTUTYTa NPOAJSIEHNA CPOKa AeNCTBUA na-
TEHTa Ha NeKapCTBEHHOE CPeACTBO, TO Henb3A. Ho na-
TeHTOoOONafatenb He Aan BO3MOXKHOCTU PocnaTteHTy
BbICKa3aTb CBOE MHEHMe Mo 3TOMY MoBOofAY, MOCKONbKY

12 U3 nyHkma 99 lNocmarosneHus lneHyma BepxosHozo Cyda Ne 25: «O6mMaHom cHumaemcs He moJsibko coobujeHue UHghopmayuu, He coom-

eemcmeyiomea delicmesumesibHOCMU, HO MAKXe U HAamMepeHHoe ymosi4aHue 06 o6cmosmenbcmeax, o KOomopeblx 1uyo 00/1XHO 6bISI0 CO06-

wume npu moli 0obpocogecmHocmu, Kakas om He2o mpebos8asdce no ycaosuam obopoma (nyHkm 2 cmameou 179 [K PO)».

3 Henw3a He ommemume 30ecb [TocmaHosneHue pe3uduyma Cyda no uHmesieKmyansHeiM npasam om 18 okmabpa 2021 2. no deny

Ne CUIM-461/2020, komopoe cogepuieHHO cnpasedsiugo ommeyeHo cpedu NameHMHbIX oPUCMO8 KaK 00/120XK0aHHOe U Heobxodumoe 0715 0asib-

Heliwezo passumud NpakmMuKu paspeuweHud nameHmMHbiX CNOpo8 8 CMOPOHY cobs100eHus 6anaHca 4acmHozo u ny6/7uqueo UHmMepecos.
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He yKa3an B NOoJaHHOM 3aABNeHWW 1 NpeacTaBieHHbIX
BMNOCNeACTBUN MaTepuanax, 4to, COrlacHoO martepua-
nam pena, ewe B 1996 . UM yxe 6bI1I0 NONTyYeHO nep-
BOE pa3pelleHmne Ha NPYMEHEeHKe 3Toro n3obpeteHus.
B cBoem peweHunn Cya no nHTeNneKTyanbHbIM NpaBam
He oLleHMBan AO6POCOBECTHOCTb NaTeHTOOGNaAaTenNs,
MOCKOJbKY B AAHHOWN KaTeropuv Aen 3TO He HYXHO:
eCnn paspelleHre Ha NprYMeHeHre GblIo He MePBbIM,
TO OCHOBaHWUN ANA NPOASIEHNA CPOKa AENCTBNA NaTeH-
Ta He BO3HUKIIO, a, C/ieloBaTeNlbHO, pelleHre 0 Npoa-
NIEHUUN CPOKa [AEWNCTBUS MaTeHTa OblI0 MPU3HAHO He-
AeNCTBUTENbHBIM.

YcnoxHeHve cyfebHoON MpaKkTUK/ NPUBOANUT K BO3-
HUKHOBEHMIO 6oJsiee C/IOXKHbIX cnopoB. Hanpumep,
0 TOM, KaKkue nocneacTBua MmeeT obMaH MaTteHTHOro
BeAOMCTBa Mpu nojaye XOfaTtanmcTtBa O BOCCTaHOBIE-
HUM NPONYLLEHHOrO CpoKa (Hanpumep, Npu nogave
XOoAaTancTBa O NPOBEAEHUN SKCNEePTU3bl MO CYLIEeCTBY
WA O NPOAJNIEHNM CPOKa OTBETA Ha 3anpoc). Mnu o Tom,
MOXHO NI NCNPaBUTb MOCEeACTBUA, eCIn 3asaBUTENb
obMaHyn naTeHTHoe BeOMCTBO B OTHOLUEHUM yBa-
YKUTENbHBIX MPUYUH NPOMNYCKa TOro WX NHOTFO CPOKa,
HO Y HEro 6bINM MHbIe YBaXKUTESIbHbIE MPUUYNHBI, MO KO-
TOPbIM MPOMYLUEH CPOK.

Ocobbllii MHTEpeC NpefcTaBAsT CAOPbl O TOM, CO-
BepWMUn N1 naTeHToobnagaTenb Npu NaTeHTOBaHWUW
n3obpeTteHns (N1 NonesHom Mmopenm) obxol 3akoHa
C NpoTMBONpPaBHOW Uenblo. [pn 3Tom, K coxKaneHuio,
HefoOCTaTOYHaA MpaBoOBas yperynmpoBaHHOCTb pAAa
WHCTUTYTOB NaTEHTHOrO Nnpasa NPVBOANUT K TOMY, YTO
3TM WHCTUTYTbl HAYMHAKT MOBCEMECTHO WCMOfb30-
BaTbCA AnA obxofa 3anpeTuTeNibHbIX NpouefypHbIX
HOPM MpK paccMoTpeHun 3asaBkWU. Hanbonee apkum
NPYMepoM ABMAAETCA MHCTUTYT BbleNeHHbIX 3afABOK
[9, c. 23], HeKoTOpble cnopbl B OTHOLIEHUN KOTOPOro
yxe HaxopAatca B Cyge nNo MHTenneKTyalbHbIM npa-
BaM, a HeKoTOpble — NNWb Ha CTaguu agMUHUCTPa-
TMBHOro crnopa B PocnateHTe. BbigeneHHan 3anaBKa
He uMeeT MPaBOBOro UM JaXe [OKTPUHANbHOro
onpeaeneHns, Npu 3TomM BCe cneumnanucTsl B obna-
CTW NaTeHTHOro npasa oOblYHO NPYMEPHO NMOHMMA-
l0T, 0 YeM et peub.

B ctatbe 4G [MapmKCKOM KOHBEHLMM NO OXpaHe npo-
MbILINIEHHOW COOCTBEHHOCTU 3aPpUKCMPOBaHbI ABe
HOPMbI:

1) Hopma npAmoro aencTeuA. NHbIMU cnoBamu, JOMK-
Ha CyL|ecTBOBaTb BO3MOXHOCTb pa3fennTb 3anBKY,
ecnn 3KcnepTusa oOHapYXNT, UTO 3adABKa COLEePXUT
B cebe NpuTA3aHUs Ha HECKONbKO Pa3HbIX n3obpete-
HUM (4actb 1 ctaTbn 4G);

2) HOpMa, He ABNAOLWAACA HOPMOW NPSAMOro AeNCTBMUA,
WA HECAMOWCMONHUMAA HOPMa MeXAYHapOAHOro Ao-
roBopa, Kotopaa Ao/KHa OblTb MMMIEMeHTUPOBaHa
B HaLMOHaNbHOE 3aKOHOAATeNbCTBO. To eCTb Hauuo-
Ha/lbHOE 3aKOHOZATeNbCTBO AOJSIKHO OMpeaennTb Yc-
NOBUA, NPY KOTOPbIX 3aABUTENb BMpaBe pa3gennTtb 3a-
ABKY MO CBOEN MHMUMaTuBe (4acTb 2 cTatbu 4G).

Mpy 3TOM WMHTEPECHO YTOUYHWUTb HeKoTopble Moapob-
HOCTU, KacaloLmecsa NCcTopun BeeeHna ctatbn 4G (2)
B MapuKcKylo KOHBEHLMIO. DTO COObITE ABUIIOCH pe-
3ynbTaTom JloHJoHcKol pe3sontouyumn AIPPI™ 1932 1.
(R 32/7) n Mparkckon pesontouumn AIPPI 1938 r. (R 38/2).
B JlongoHckom pe3sontoyum R 32/7 ytBepxganocb, 4to
fobOpoBoONibHOE pasfieneHne JOMKHO OblITb foCTyn-
HO, UTOObI 3aABUTENb MOT YCKOPWUTb MpefocTaBfieHre
NpaBOBOW OXPaHbl YaCTAM 3aABKMW, MO KOTOPbIM HET
crnopa O naTeHTOCNOCOOHOCTM (TO ecTb Bblgensanacb
6eccnopHas YacTb, a NO CNOPHON [ENONPON3BOACTBO
NPOAOJIKaNOCb, B TO BPEMSA KaK CErofHs, HaoboporT,
BblAenaeTcA Havbonee crnopHas 4yacTb, YTOObI TaKum
06pa3oM 3aHOBO HauaTb OTCYET CPOKOB OTBETOB Ha 3a-
npoc). B Mpaxckol pe3onounn yTBEpPXKAanoch, 4to
JobpoBonbHOe pasfeneHvie 6blI0 onpaBAaHO Takke
IR TOro, YToObl NMO3BOMNTL 3aABUTENIO YNPOCTUTL He-
3aBMCMMOE MCMOJIb30BaHNE HECKOMbKMX Pas3fINYHbIX
311eMeHTOB 1300peTeHmns, CofepKallnxca B NCXOAHOM
3anBKe. VIHTepecHO TakXe npocneanTb 3a 06CyXaeHn-
eM NpeasioKeHUN No BHECEHNIO COOTBETCTBYIOLLMX W3-
MeHeHun. Hanpumep, BeHrepckas rpynna AIPPI Ha KoH-
rpecce 1935 roga (JloHgoH) npepnoxuna cnegyowmnn
BApPVIAHT: «B c/iy4ae ecniu 3as8Kka cooepXum HecKos1bKo
u3obpemeHuti, Komopele, C021dCHO 3aKOHO0amesbcmay
CMPpaHel, He Mo2ym 6bimb BK/IKOYEHbI 8 OOHY U my Xe 3a-

14 AIPP| - MexdyHapoOoHas accoyuayus no oxpaHe NpoMbIWIeHHOU co6cmaeHHOCMU, co30aHHAs 8 1897 2. OcHo8HAsA yesb ee OessmesibHOCMU —

passumue u 2apMOHU3AYUA Npasa uHmessiekmyasnasHol cobcmeeHHocmu. Cm. ogpuyuansheit caiim AIPPI [SnekmpoHHeit pecypc] // URL: https://

aippi.org/ (dama obpaweHus: 21.02.2022).
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ABKY, 3as8umeJio 6ydem paspeuieHo (0OHAKo, cobdasn
3AKOHbI CMpaHsl) pazoesiume c8010 3dA8KY JIU60 no c8o-
eli cobcmeeHHoU 8os1e, TU6O NO CO21ACOBAHUI CO CMO-
pOHbI 871acmeli, COXpaHU8 8 kayecmae 0amel Kaxoou
3dA8KU HA pa3oesieHue 0amy nepeoHAYasIbHOU 3aA8KU,
U npu He0b6xo0UMOCMU 80CNO16308aMbCA NPABOM NPU-
opumema» [14, p. 101]. B T0 Xe BpemA HemeLKasa rpyn-
na BoobLLe BbiCTynana NpoTVB BBEAEHUA STON HOPMbI
1, COOTBETCTBEHHO, MPOTVB BO3MOXHOCTN pPasfesieHns
3aABOK.

Yto Kacaetca lpaxpgaHckoro kopekca PO, 1o vactb 4
ctatby 1381 B 0OANHAKOBOM Mepe OTHOCUTCA KaK K 3a-
ABKaM, pa3feneHHbIM No MHULMATBE 3KCNepPTU3bl,
TaK 1 K 3aABKaM, pa3geneHHbIM No UHULMaTBE 3anaBU-
TenAa. YKaszaHHasa CTaTbsl YCTaHaB/MBAET, YTO eCnu 3a-
ABKY MOKHO CYMTaTb BbIJENEHHOW, TO ee faTta nogayu
(OT KOTOPOW OTCUMTbIBAETCA CPOK AENCTBUA MaTeHTa
B AanbHelWeM), a TakKe faTta npuoputeta (Kotopas
OTCeKaeT YPOBeHb TEXHUKW AfA onpefeneHnsa naTex-
TOCMOCOBHOCTM NU300pPETEHNA UK NONE3HON Mogenm)
onpeaenAlTcA No gaTe Nofayn nepBOHAYabHON 3a-
ABKW, B KOTOPOW 3TO «MOC/iefHee» n3006peTeHme uim
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ronesHasi Mofenb PackpbiTbl. Mpy 3TOM 3aKoHOAATeNb
yCTaHaB/IMBaeT OrpaHMYeHrsA No CPOKY Nojauun Takom
BblA€/IEHHON 3asBKM: OHAa MOXET OblTb NoJaHa TONbKO
B TOM CJlyyae, eC/in «Nepe8oHaYaIbHAs 3dA8KA HA U30-
6pemeHue, nonesHyto Mooesb UsIU NPOMbIWIIEHHBIU 06-
padsey He 0Mo38aHA U He NPU3HAHA OMO38AHHOU U 8bi-
OesleHHAs 3asA8Ka N0OAHa 00 Mo2o, KAk ucyepnaHa npeo-
ycMompeHHaa HacmoAwum KoOekcom 803MOXHOCMb
nooams 803paxkeHuUe HA pelieHue 06 omkase 8 8vioaye
nameHma no nepgoHa4yaabHoU 3dseke, 1U60 00 damel
pesucmpayuu usobpemeHus, nose3Hol Modesau usau
npomblwIeHHO20 06paA3ya, eciu No Nepe8oHa4anbHoU
3as8Ke NPUHAMO peleHue 0 8bioaye nameHmay. To ecTb
3anBUTESb, Kak OObIYHO, MOXET MofaTb NiodYto 3aABKY
B MaTeHTHOe BeOMCTBO. [1pn 3TOM OH MOXeET yKa3aTb,
uTO M300pETEHME YKe ObIIO PACKPLITO paHee B TaKOW-
TO 3asABKe (ee 3aKOHOAaTeNb Ha3blBaeT MepBOHaYasb-
HOI) 1 YTO BOMPOC O NMATEHTOCNOCOOHOCTY M306pe-
TEHUI, OXBaTbiBaeMbIX GOPMYSION ITON 3asABKHU, elle
He pa3peLleH (To ecTb 3asBKa He OTO3BaHa, He Npu3Ha-
Ha OTO3BaHHOW, He UcyepnaHa npegycMoTpeHHasa Ko-
[IeKCOM BO3MOXHOCTb MOJATbh BO3Pa)keHMe Ha pelle-
Hue 06 oTKa3e B BblAaye MaTeHTa MO HEW, a eCAN MO HeW
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MPUHATO PeLLeHrie O Bblgaye naTeHTa, To perncrpaums
N306peTeHNs ele He COCTOANACh).

Mpw 3TOM 0YeBMAHO, UYTO GOPMYNMpPOBKa YacTn 4 cTa-
Tou 1381 TK PO He paeT onpepeneHusa BblaeneHHON
3aABKM U He MO3BOJAET ONpefennTb, Kakue npusHakm
MMMaHEHTHO NPUCYLUM BblAeNIeHHOW 3aABKe (npu OT-
CYTCTBUMN OQHOTO M3 TaKUX MPU3HAKOB 3asABKa He cuu-
TaeTca BbIAENEHHOM), @ KaKne — ABNAIOTCA NOCNeCTBY-
AMU NPU3HaHWA 3aABKU B KaYeCTBe BblAeSIeHHOWN.

HaBepHoe, eAVHCTBEHHbIM NPU3HAKOM BblAe/eHHON
3asBKMW, YCTaHOBJIEHHbIM YacTbio 4 ctatbn 1381 TK PO,
ABNAETCA TO, UTO OHA OTHOCUTCS K M306peTeHnto (unu
NnonesHon Mopfenu), KOTopoe pPacKpbiTo B MepBOHa-
YanbHOW 3aABKe. Ecnun 3To nsobpeteHne He pacKpbITo
BO BCEW COBOKYMHOCTW €ro Npr3HakoB B NepBOHayasb-
HOW 3aABKe, TO 3asABKa HE MOXET CYMTATbCA BblgeneH-
HOW, a, C/lefoBaTeNIbHO, ee Nnofaya He Bbi3blBAaeT COOT-
BETCTBYIOLIMX NOCNEACTBUI (COXpaHeHMe AaTbl Mofaun
1 NpUopuTETa NEPBOHAYASIbHOW 3asBKM).

CnepyeT yunTbiBaTb U CKnagbiBawolyocs cygebHyo
MPaKTWKy, KOTOpasa WMCXOAA W3 TOJIKOBAaHMA 3aKoHa
yCTaHaBnMBaeT [OMONIHUTENbHbIE NMPU3HAKN Bbife-
neHHon 3aABKW. Hanpumep, B aene CUIM-482/2021
Cyn no WHTenneKTyasnbHbIM NpaBaM yKa3as, uTo «8bl-
OesleHuUe 30A8KU UMeem Mecmo 8 C/iyyde, K020d 8 Mda-
mepuasnax 3asa8KuU packpbimo HECKOIbKO MexHUYeCcKuUX
peweHul, HO NpAagosas OXpaHa ucnPawueandacs Mosb-
KO Ha 00uH obvekm»'. To ecTb cyfebHana nNpakTuka
yCTaHaBNMBaeT BTOPOW MPU3HaK, KOTOPbIN JOMXKeEH
6bITb NPUCYLY BblAeNeHHON 3aABKe: 06beM OXpaHbl
n3obpeteHna MO MepBOHayanbHOW 3aABKe U 06bem
OXpaHbl N300PETEHMA MO BbIAENIEHHOW 3as8BKe [OJIXKHbl
He MPOCTO OTNINYATLCA APYT OT ApYyra — OHU He JONX-
Hbl MepecekaTbCA (He JOMKHO ObiTb CUTyauuu, Npwu

KOTOPOW OfiHO 1 TO e TeXHU4YeckKoe pelleHue byanet
nognagatb Kak nog popmyny n3obpeTeHns no nepeo-
HayvanbHOW 3anaBKe, Tak U nog dopmyny nsobpeteHun
no BblJesNieHHON 3aaBKe). B nHom cnyvae BbigeneHHan
3aBKa MHOMA CTAHOBUTCA UHCTPYMEHTOM 06X0fa 3a-
KOHa: B YaCTHOCTW, NO3BOISIET 0O60NTN YCTaHOBIEHHbIV
ctatben 1379 K PO 3anpeT Ha npeobpa3oBaHue 3a-
ABKM Ha N306peTeHne B 3aABKY Ha MOJIe3HYy0 MOAeNb
nocne nyénukaumumn nHdopmauum o 3aaske. Ho Takoe
TOJIKOBaHWE CWUbHO CYy»KaeT BO3MOXHOCTU AnA no-
[auu BblAeNIeHHbIX 3asiBOK MO CPABHEHMIO C TEKYLeN
aAMUHUCTPATVMBHOW MPaKTUKOW, KOTopas Mo3BoNseT
OCTaBUTb B BblEJ/IEHHOW 3asBKe Te e TeXHMYeckue
pELLEHNS, YTO 1 B MePBOHAYasIbHON 3as1BKe, HO TOJIbKO
C YC/IOBMEM, UTO B BblefIeHHON 3asBKe 06bem oxpa-
Hbl U306peTeH A (NoNe3HON MOAENN) He [OSMKEH ObITb
wunpe obbema oxpaHbl M306peTeHNs (Mone3HoN Mmoge-
Nn) Mo NepBOHAYabHON 3asBKe.

Crnopbl BO3HMKAKOT JaXke B OTHOLLEHUW TOTO, UTO CUU-
TaTb NepBOHAYaNbHOM 3aABKOW. Tak, ecnm u3 3anaBKU
A BblgeneHa 3asiBKa B, a 3aTem 13 Hee BblaeneHa 3a-
ABKa C, TO KaXKeTcA oYeBUAHbIM, YTO NepBOHaYasibHOM
Ins 06eunx 3asBOK clefyeT cuntaTb 3asaBKy A. OfHaKo
B aAMUHNCTPATUBHON NPaKTMNKe Ha CErOAHALLIHNIA feHb
NPUMEHSETCA UHOEe TOJNIKOBAaHWE, Koraa Afisl 3aAaBKM
C nepBoHayanbHOW cumTaeTcA 3asaBka B. [MpaBosan
yuwepbHOCTb Takoro noaxofia CTaHOBUTCA Haubonee
HarnagHoOW B TOM CJlyyae, KOorga KTo-nnbo HaxoguT
BO3MO>XHOCTb €ro UCMosib30BaHWA B LEeNAX, O4eBULHO
npoTuBopeyvalmnx Lensam npaBoBOro perynnpoBaHua
TOrO e U MHOTO MHCTUTYTA.

B uacTHOCTM, HefoOCTaTKM TaKoro TOJIKOBaHMA MNO-
HATUA «MnepBOHavasbHaA 3aABKa» CTajn OYeBU[HbI,
Korpa oAvH U3 nateHToo6napatenell Noayunn naTteHt
B 2008 ropgy'é, a B 2021 nonyymn pelleHune o Bbigave

> A makxe: «[lpu 3mom 8vl0eseHHas 3as8ka Moxem 6blmb NOOAHA He MOJTbKO 8 C/Ty4de, K020d N0 Nep8OHAYaIbHOU 3dA8Ke YyCMAaHOB/IEHO Hapy-

weHue mpe6oeaHu;7 eouHcmea u306pemeHu;7, nonesHou Moaenu, HO U 8 UHbIX CJZ1y4asx, Hanpumep, K020a packpeimue u306pemeHu;7 usiu noses-

Hol MoOesu no 8bi0esieHHOU 3aA8Ke CO0epXasloc MOJIbKO 8 ONUCAHUU, d He 8 (hopMysie u3obpemeHUs U NOJIe3HOU MOOesIU Nep8oHaqanbHoU

3adeKku».

16 Peyb u0em 06 ucmopuu 0esonpouzsodcmea no nameHmy PO N RU2746132, komopuwiti 6b11 8eidaH 7 anpess 2021 200a no 3asske RU2020135467,

a3zamem npodsieH 0oNosIHUMesbHLIM nameHmom om 2 agzycma 2021 200a. Jama npuopumema — 20 mas 2002 200a. 9ma 3aseka RU2020135467

Aes19emcs gvl0eneHHoU u3 3aasku RU2017131447, komopas asnaemcs gvi0eneHHol u3 3aasku RU2013115635 (namenm RU2643764 gbi0aH 5 hes-

pansa 2018 200a), komopas Asnaemcs 8vl0eseHHou u3 3aseku RU2008122558 (nameHm RU2489151 gbidaH 10 ageycma2013 200a), komopas Ae-

nsemcsa 8vldeneHHol u3 3aseku RU2004137489 (nameHm RU2337916 8bidaH 10 Hosabpsa 2008 200a), kKomopas Agnsemcs HayuoHanbHol ¢asoli

3aaeku PCT PCT/US03/15591, nodaHHou 15 maa 2003 200a u onybukosaHHoU kak PCT/W003/099836 4 dekabps 2003 200a.
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naTeHTa Ha ToXAecTBeHHoe n3obpeTeHune (B pesynb-
TaTe Moc/iefoBaTeNlbHOW Mofayvn YeTblpex BblheneH-
HbIX 3aABOK), 3aTeM NpeKpaTui AeNCcTBME NaTeHTa, No-
nyyenHoro B 2008 rogy, nonyymn nateHt B 2021 rogy
1 Npognvn encTBme 3Toro HOBOro naTeHTa Ao 25 ner,
NocKosbKy popmManbHO y Hero Obila BO3MOXKHOCTb
nofatb 3asABfieHNe O NPOANIeHNN MaTeHTa B TeyeHue
WecTn MecAueB C JaTbl ero Bbigaun. Taknum obpasom,
B 3TOM CJlyyae Mbl TakXXe MMeeMm fiefio ¢ 06XoA0oMm 3a-
KoHa. CnopHbIM MOMeHTOM byfeT BONPOC O Hanuyum
UAN OTCYTCTBMU NPOTUBOMPABHOW LieNn y Takoro o6-
xopa. Cnepgyet nonaratb, YTO NPOANEHNe CPOKa Aen-
CTBMA NaTeHTa 3a pa3pelleHHble 3aKOHOM npeaensbl
U NpofneHne npecekaTeslbHbIX CPOKOB B XOAe Ae-
NONPON3BOACTBA MO 3aABKe Ha BblAayy nateHTa Mo-
XKeT cumTaTbCA NPOTUBOMNPABHON LieNbio.

lMoMHA O rpaHMLax UCKMYMNTENbHOIO NpaBa Ha U3o-
6peTeHre Bo BpemMeHu [1, c. 81], cnegyeT AOMNONHU-
TENbHO MOAYEPKHYTb, YTO CPOK AENCTBMA MaTeHTa
(20 net) cTporo oTcuMTbIBAeTCA OT AaTbl NMojauyn TON
3asBKMW, B KOTOPOW 3TO 1M306peTeHre packpbITo obLe-
CTBY, C yyeToM TpeboBaHWi Kak lMapuKcKoli KOHBEH-
uuu, Tak n Hopm Yactu 3 ctatbu 1381 K PO. CornacHo
yKa3aHHbIM TpeboBaHMAM M306peTeHne MoXeT ObiTb
PacKpbITO B 3aABKe, NOJAHHOM 3a rof 4O nogayn Ton,
no KoTopo 6yaeT BbldaH NaTEHT CO CPOKOM AENCTBUA
20 nert, HO B GONbLUMHCTBE C/lyyaeB 3Ta 6onee paHHAA
3asBKa ellye He OygeT ony6nvKoBaHa K faTe nogauu
BTOpOW. [Tpn 3TOM HOpManbHO GYHKLUMOHKpPYIOLLee Co-
BpemMeHHoe 06L1eCcTBO 3aUHTepPeCcoBaHO B CTabUNbHOM
rpa*xgaHckom 060poTe, a UMEHHO B MPOU3BOACTBE WH-
HOBALIMIOHHbIX PeLleHni Ha COBCTBEHHON TepprTopUH,
B 3[J0POBOW KOHKYPEHUWK, B [OCTYNHOCTA UHHOBALW-
OHHbIX pPelleHnn ANA CBOWX MPaXfaH, a Takke B TOM,
yTOObI KanuTan OCTaBasiCsl B CTpPaHe U BKIAAbIBancA
B ANINTeNbHbIE MHBECTULMOHHbIE MPOEKTDI.

B 60nblIMHCTBE ClyyaeB KOHKypeHTaM naTeHToobna-
paTena HeobXoAMMO MaKcCMManbHO ObICTPO onpepe-
NNTb, Ha YTO MMEHHO OH NOJTYUYUT MaTeHT 1 Korga 3To
npousonget. Ecnm B cTpaHe cnoxmnacb AOCTaTOYHO
3¢ PeKTNBHAA cMcTEMA 3aLMTbl MAaTEHTHBIX NPaB U No-
Cfle BblAayun MaTeHTa HapywWTento MaTeHTHbIX Mpas
npuAeTCcA He MPOCTO MOHECTU AOMOJSIHMTENIbHbIE M3-
[BEPXKM B BUAE NMNLEH3UNOHHbIX MiaTexen (puHaHco-
Bbli PUCK, KOTOpble OyayLInii BO3MOXHbIA HapyLuu-
TeNlb MOXET 3aN0XKNTb B CBON OGM3Hec-nnaH), HO 1 BO-
oble paspywnTb rpaxxaaHcKkMin 06opoT, B KOTOPOM

MATEHTOBAHWE M30BPETEHNI

OH yuvacTByeT, 3aABuTeNb — OyayLmMin nateHToo6Naa-
TeNb — OOJPKEH MAKCUMasbHO ObICTPO onpeaenunTbcs
CO CBOUMM NMPUTA3AHUAMU, COOOLWMTL 06 3TOM 06LLe-
CTBY, @ dKCMepTU3a JOJKHA MaKCMManbHO ObICTPO
M Npo3payvHo AaTb OTBET, ABMATCA NN 3TU NPUTSA3a-
HUA NAaTEHTOCNOCOOHbIMU.

MIMEHHO NO3TOMY POCCUINCKOE NaTeHTHOE 3aKOHO-
[aTenbCcTBO (Kak 1 3aKkoHofaTenbcTBa OONbLINHCTBA
CTpaH) orpaHnYnBaeT:

1) CPOK ANsA Mogaum Xo4aTancTBa O NPOBEAEHUN SKC-
nepTn3bl MO CyLLecTBy;

2) BO3MOXHOCTb Npeobpa3oBaHis 3as8BKM Ha M3o06pe-
TeHVe B 3asABKY Ha NonesHylo Mogesnb (0o Aatbl ny6am-
KaLuu 3asiBKM Ha N300peTeHue);

3) cpOK OencTBuUA NaTeHTa (M BO3MOXHOCTb €ro npoga-
NEHVA 4A TeX CyyaeB, Korga 3Ta BO3MOXHOCTb YCTa-
HOBJ1EHA 3aKOHOM);

4) CpOK AnA BOCCTAHOBJIEHWA 3aABKWU, MPU3HAHHOMN
OTO3BaHHOW;

5) cpok pna pasgeneHns 3aaBKK (eCNN BCe »Ke CYMTaTb,
yTO «BbljeNeHHan 3aABKa», yNnomMAHyTasa B YacTu 4
ctatbu 1381 MK PO, n ectb peanusaums npasa Ha pas-
JeneHve 3anaBKU cornacHo ctatbe 4G MapuKcKom KOH-
BEHLUN).

[ns 3Tol e Lenmn ycTaHaBNMBaeTCA BO3MOXHOCTb Tpe-
TbUM JIMLLaM TaK WX MHaye NPUHATb yYacTue B SKCnep-
Tn3e 3aABKM (B YaCTHOCTM, NOJaTh XO4ATaNCTBO 006 SKC-
nepTMse Mo CywecTBy WU NpefcTaBuTb obpalleHue,
B KOTOPOM 0OOCHOBaTb CBOE MHEHVE O HEMATEHTOCMO-
COOHOCTV 3aABNIEHHOro 0ObeKTa).

|/|HCTI/ITyT noaayn BblaeneHHbIX 3aABOK B TOM BUAE,
B KOTOPOM OH peain3oBaH cenyac, No3BonseT 060NTn
BCe YKa3aHHble Bbllle OrpaHn4YeHnA:

1) CABUHYTb CPOK OKOHYaHMA 3KCNepTun3bl NO Cylle-
CTBY, nocnenoBaTtesibHO NojaBaA HOBble BblAeleHHble
3aABKW, NO KOTOPbIM 3KCMNepTn3a HauyMHaeTCA 3aHOBO,
npun 3TOM B npeabiaywumnx 3aABKax MOXHO OCTaBNATb
3aBegomo HernaTeHTOCNOCOOHbIe MK KoOmMmMep4eCcKkn
HenepcnekTBHble BapUaHTbl PaCKpbITbIX B NMepPBOHa-
YanbHOW 3aABKe TEXHUYECKUNX pG_‘LIJEHI/II7I;
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2) nouTy 6eCKOHeYHO NpoaneBaTb CPOK OTBETA Ha 3a-
MPOC 3KCMEPTU3bl MO CYLIECTBY, KaXKAbI pa3 nopasas
BblAe/IeHHbIe 3aABKM, KaK TOJIbKO UCTEKAET CPOK MaKCu-
MaJslbHOrO MPOAJIEHNA CPOKa OTBETA Ha 3anpoc;

3) no cyTn, npeo6pa3oBaTb 3aABKY Ha n3obpeTeHune
B 3asBKY Ha MONIe3HYI0 MOAeslb, NPUYeM HaMHOro nos-
e paTbl NyonvKauum CBefeHU O 3as8BKe Ha M306peTe-
Hue, 06xofs 3anpeT, U3NTOXKeHHbIN B cTaTbe 1379 K PO;

be3ycnosHo, npasosoe ypezynuposaHue
UHCMUMyma evl0esIeHHbIX 3aA80K CHU3UM
PUCKU, CBA3AHHbIE C UCNOJIb308AHUEM
3mMo2o uHcmumyma 0718 06x00d 3aKOHa
npu nameHmMo8aHuu uzobpemexuli

4) 6eCKOHEeYHO BHOCUTb U3MeHeHUsA B GopMysy 130-
GpeTeHuns, KOPPEKTUPYS ee NMOA BbIXOAALME Ha PbIHOK
MPOAYKTbl KOHKYPEHTOB;

5) 3aTpyaHATb KOHKYpeHTam BMELLIATENbCTBO B XOf, 3KC-
nepTM3bl UX 3asBKM Ha M300peTeHne, NOCKOSbKY Bbl-
[eneHHble 3asBKM OyayT ony6/IMKoBaHbl TOIbKO Yepes
18 mecAueB nocsie nx NocTynneHna B PocnateHT, a cy-
LWeCTBEHHAA YaCTb dKCMepTM3bl (eCnn He BCA) K 3TOMY
MOMEHTY y>Ke OyfeT 3aBepLieHa.

MocKonbKy poccuiicKoe 3aKOHOZATENbCTBO, MO CYTH,
Tak M He onpeaenusio yCNOBUN pa3feneHnsa 3aaBKuy
No WHULMATMBE 3aABUTENA, NPABONPUMEHUTENbHbIN
AAMUHUCTPATUBHBIA OpPraH He MOXEeT OrpaHu4YMBaTb
3aABUTeNEN B nofjaye 3afABOK, KOTOpble 3asABUTENb
cuMTaeT BblAeNeHHbIMM, NMOCKOJbKY MpPaBo, YCTaHOB-
neHHoe lapumKCKOW KOHBeHUWeNn, No-BUAMMOMY, CYy-
LWecTBYyeT, @ OrpaHNYeHNA HaLUUOHaNbHOIO 3aKOHOAa-
TeNbCTBa — HeT.

ABTOp MOJaraeT, UTo 3aKOH BCe e [AOJIKEH CoAepKaTb
HOpPMy, OMMCbIBAIOLLYIO Cllyyan U YCNOBUA BO3MOXKHO-
CTV Nnofauu BbleNIeHHOW 3asBKU MO UHULMATMBE 3an-
BUTENA, a TaKXKE XapaKTep TaKoro pasfeneHus, Hanpu-
Mep: MOTyT NIl 06bEMbI OXPaHbl BblAeEHHON 1 NepBo-
HauanbHOW 3aABKM NepeceKkaTbCs, MOXKeT N1 ObITb Mo-
[aHa BbleNleHHas 3asBKa Ha peLleHne, OTCYTCTBOBAB-
wee B popmyse N306peTeHNA Ha MOMEHT NybnnKauum

3aABKM, Kakme M3MeHeHUsA MOryT BHOCUTbCA B Bblfe-
NEeHHYIo 3asABKKU U T. N. KoHeuHo, camoe nornyHoe pe-
LeHVe — TONKoBaTb cTaTbto 4G [Mapmxkckon KoHBeHUmK,
NCXOAA 13 ee CMbIC/Ia U UCTOPUN BHECEHNA YKa3aHHbIX
M3MEHEHUN, TO eCTb CYNTaTb, UTO 3aABUTENb NMeeT
npaBo pa3fennTb 3aABKY MO CBOEW MHULMATMBE B TeX
e caMbIxX C/Tyyasx, B KaKuX SKCnepTr3a Bnpase emy 31O
npepnoxutb. Mpn 3Tom NpaBo Ha Nogayy BblgeNeHHOM
BO BCEX UHbIX CNyyasax (MPOJOIKEHHOW U KaKoM YrofHO
LPyroi BTOPMYHOW) 3aABKUN JOMKHO ObITb NpefocTas-
neHo 3aaBuUTeNto defiepasibHbIM 3aKOHOM, Kak 1 fiioboe
MHOEe CaMOCTOATeNIbHOE OCHOBaHME BO3HMKHOBEHUA
rpaxzaHCcKux npas 1 o6A3aHHOCTEN.

WTak, aBTOp cUUTaeT, 4To, MOMUMO MPaBUIIbHOIO Mpu-
MEHEHUA YXe CYLLeCTBYIOLWNX HOPM, HEOBXOAUMO CO-
6nofeHrie cnegyoLWmx NPYHLUUNOB B OTHOLIEHUN Bbl-
[ENEeHHbIX 3as1BOK, eC/I BO3MOXXHOCTb UX nogauu (by-
[eT) NpefycMoTpeHa 3aKoHoAaTeIbCTBOM:

1) npUHUMN Ny6ANYHOCTM MHPOPMALMKN O He3aBep-
LWWEeHHOCTM Mpouecca BblJayn naTteHTa. BoigeneHHas
3asBKa He AOoJIXKHa ObITb «MOABOAHOW JIOAKOW», KaK 3TO
NPOUCXOAUT Cenvac, NOCKOSbKY UHGopmMaLmua o no-
[aHHOW BblJeNIeHHON 3aABKe He OTpakaeTcA B UCTO-
pun fenonpon3BOACTBa MO NMepBOHAYANbHON 3asABKeE,
a ny6nmKyeTcA Takan 3asBKa yepe3 18 mecsiueB nocse
ee nogaun. Takum o6pasom, y TpeTbux 1L, HET MHPOpP-
MaLn HX O NOJAHHOW BblAeNIeHHOW 3asABKe, HW O ee Co-
AeprkaHnu;

2) BblAeneHHasa 3asaBKa He Jo/KHa ObiTb MEXaHNU3MOM
06xofa YCTaHOBJIEHHBIX 3aKOHOM 3aMpeToB Npu Befe-
HUW [ENONPON3BOACTBA, TO CTb:

- BblAeneHHas 3asBKa He [JOPKHa ObiTb MEXaHU3MOM
NPOAJSIEHNA CpoKa OTBETa Ha 3anpocC CBbIle YCTaHOB-
NEHHOro 3akKOHOM, NO3TOMY OHa [OJIKHa CllefoBaThb
cynbbe oCHOBHOW 3aABKU. VIHbIMK CioBamu, ecnu nep-
BOHauyasibHaA 3aABKa CUMTAeTCA OTO3BaHHOW B CBA3M
C OTCYTCTBMEM OTBETA Ha 3amnpoc, TO »Ke JOMKHO NPounc-
XOOWUTb U C BblAENIEHHON;

- BblAefieHHas 3asBKa He [o/MKHa ObiTb MeXaHN3MOM
HeobOCHOBAHHOIO paclWPEHNs 06beMA OXpPaHbI;

3) 06beM NpPaBOBOW OXpaHbl MO NaTEHTY, NONyYEHHO-
My MO BbIOENEHHON 3asBKe, MO0 He [O/KEH Mnepe-
cekaTbcA ¢ 06beMOM NPABOBOI OXpPaHbl NO NePBOHa-
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YyanbHOW 3asiBKe, b0, ecnv 3aKoHoAaTeNlb COUTET 3TO
HeOoOX0AVMbIM, MOXKET NMepecekaTbcsa ¢ 06beMoM npa-
BOBOW OXpaHbl N0 NepBOHaYasbHOMY MaTEHTY TOJIbKO
B TOW CTENeHU, B KOTOPOI Mor 6bl ObITb BblAaH NaTeHT
Ha TOT e obbem, ecnin Obl 3Ta 3aABKa He Oblna Bbl-
JEeneHHol 1 ecnn 6bl NepBOHavanbHaA 3adaBKa Obina
BKJIOUEHa B YPOBEHb TEXHWUKM NO OTHOLLEHNIO K Bblfe-
NIeHHOW;

4) BblgeneHve 3aABKN Ha MNONIE3HYI0 MOLENb 13 3asBKM
Ha n3obpeTeHrie JOMKHO BbiTb OCYLECTBIEHO TONbKO
B CPOK, KOTOPbI/ Mo3BonAeT npeobpa3oBaTb 3asBKY
Ha 1300peTeHne B 3aABKY Ha MOME3HY0 MOAESb, 1 3TO
[OMKHO ObITb MPAMO NPeAyCMOTPEHO B 3aKOHe, Mo-
CKOJbKY ABMIAETCS OCHOBaHVIEM BO3HUKHOBEHWSA HOBO-
ro npasa;

5) npoasieHne MoXxet ObITb NMPMMEHEHO TOJIbKO B OT-
HOLWeHNN naTeHTa, NoJ1ly4eHHOro no I'IepBOHaan'IbHOIZ
3aAaBKe.

CnepyeT o6paTvTb BHUMaHMe Ha TO, YTO UCMONb30Ba-
HVe MHCTUTYTa MNPaBOBOrO PEerynnupoBaHuA BblaeseH-
HbIX 3afBOK B LiefifiX, MPOTUBOPEeYaLLnX CYTU MaTeHT-
HOW CUCTeMbl, NMPVBNEKaeT BHUMaHNe N 3apy6exHbIX
crneumanucToB B 0611acT NaTeHTHOrO NpaBa, KoTopble
TaKkXKe UWYT NyTU NPOTUBOJENCTBMA HeAobpoCcoBeCT-
HOMY MCMOJIb30BaHNIO 3TOr0 MeXaHM3Mma.

B nepsom nyHkTe Pesontouyun AIPPI, npuHATON Ha Kok-
rpecce 2016 roga v MnocBALleHHOW My6nvKaumMm na-
TEHTHbIX 33ABOK, YyKa3aHo: «Ko20d 3aseKka svimekaem
u3 bosee paHHeli 3a58KU, AB/AACL 8bi0esieHHOU Uslu NPo-
OosxeHHOU 3aA8KoU, Makas 3asaska 00/xHA bbime ony-
6/1UKOBAHA KAK MOXHO CKopee nocsie nodayu, ecau 6o-
Jiee HauboJsiee paHHAA 3dA8Ka yxe onyb/IUKO8AHd, d ec/iu
Haubosiee paHHAA 3dA8KA He onybUKO8AHA, — Moz0d
00HOBpeMeHHO C Haubosiee paHHell pooumesibckol 3a-
ABKOU UJIU KAK MOXHO CKopee nocJsie nybaukayuu Haubo-
Jlee paHHeu 3aA8Ku».

A B Pe3sontouun AIPPI 2007 roga nop Ha3BaHueM «Bbi-
JAeneHHble, NPOAOMXKEHHbIE U YaCTUYHO NPOLONMXKEH-
Hble NaTeHTHble 3aABKN» NPU3HAETCA, YTO, XOTA Bblge-
JIEHHbIE 1 MPOAOIKEHHbIE 3aABKIM JAIOT BO3MOXXHOCTb
rmbKkocTn B BblbOpe CTpaTerMm naTeHTOBaHMWA, OHU
MOTyT MPUBOAUTbL K 3aJepKKam U CNOXKHOCTAM Npu
BefleHM/ Oenonpon3BOACTBA, a TakXKe co3faloT npa-
BOBYIO HeonpefesieHHOCTb AnA TpeTbux nuu. Peso-
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NIOUMA yKa3biBaeT, YTO BO M3bexaHve 3To NpaBoBoOW
HeonpeneneHHOCTU HeoOXOANMO YCKOPATL Nybnuka-
LM1I0 BblIAENEHHbIX 1 MPOLOMKEHHbIX 3a8BOK, @ B OTHO-
LIeHMM NPOJAOIKEHHbIX 3aABOK Pa3yMHO YCTaHOBUTb
OrpaHMYEeHNA MO BPEMEHN UX NMoJaumn BO m3bexaHue
3n10ynotpe6neHuii. MNpu 3ToM K NPOAOSIKEHHbIM 3a-
ABKaM B CMbICJie, KOTOPbIV MM NpuaaeT uutupyemas
pe3onioumnsa, OTHOCATCA 3afABKW, OTHOCALIMECA K Tem
e 13006peTeHnsaM, KoTopble Oblfi OXapaKTepr3oBa-
Hbl B dOopMyre nepBOHavanbHON 3aABKM (6ONbLUIVIH-
CTBO BbleneHHbIX 3asBOK B Poccuickon QOegepaumn
ABNAOTCA UMEHHO TaKUMM).

Mpu noarotoBke K o6cyxaeHuto Pesoniouun AIPPI
2007 rofa HauuoHanbHbIM rpynnam AIPPI 6bin 3agaH
cnepyoLmin BONPOC: eCnn NpaBoBas cructema Ux cTpaH
No3BONAET NOAABaTb BblAeSIeHHbIE U MPOAOIKEHHbIE
3afBKM, KakM 0O6Pa3oM B UX 3aKOHOAaTesbCcTBe 060-
CHOBaHa LienecoobpasHoOCTb U BO3MOXHOCTb Mofjaun
TaKMX 3aABOK, TO eCTb ANna yero oHu nopatotca? Cornac-
Ho CBogHOMy oTueTy Ha Bonpoc Q193 «BbigeneHHble,
NPOAOIIKEHHbIE Y YaCTUYHO MPOJOSIKEHHbIE NAaTEHT-
Hble 3aABKU» Te rPymnmnbl, KOTOPble OTBETUN Ha 3TOT
BOMPOC, NoAYEPKUBANN HEOOXOAMMOCTb Npeogone-
HMA BO3pakeHWii O HECOOTBETCTBUM 3anaBKM TpeboBa-
HUIO edMHCTBa 1306peTeHMs. B To ke Bpemsa HU ofHa
n3 rpynn B 2007 rogy He cousia BO3MOXHbIM yKa3aTb,
YTO BblAeNeHHble 3aABKM pa3pelleHbl 3aKoHodaTeNb-
CTBOM /1A TOFO, UTOObI MPOASINTL BO3MOXHOCTb [1EN0-
NPOM3BOACTBa MO 3aABKe WM CKPbITb OT TPETbUX NnL
XOA AeNONPON3BOACTBA MO 3aABKe.

be3ycnosHo, NpaBoBoe yperynnmpoBaHue MHCTUTYTa
BblAeNeHHbIX 3aABOK CHU3UT PUCKU, CBA3AHHbIE C UC-
Mosib30BaHWEM 3TOr0 MHCTUTYTa A/1A 006Xofa 3aKoHa
npv NaTeHTOBaHWMK M306peTeHnid. OfHaKo OYeBULHO,
yTo 0bLlEee NpYMeHeHMe NpuHLMna Jo6pPOCOBECTHO-
CTU K OTHOLWIEHMAM MO MOJMyYEeHMIO MaTeHTa Ha U30-
6peTeHne (nonesHyt mopenb) 6yneT co3paBaTtb npe-
NATCTBUA ANA TaKUX AeCTBUIN 1 NpY TEKyLLeM NpaBo-
BOM perynupoBaHuun. Takum obpasom, geTtanbHoe
N3yyeHrie BO3MOXKHOCTM NPVMEHEHUA 3TOro NPUHLM-
na K cnopam O 3aKOHHOCTU pelleHnA NaTeHTHOro Be-
[OMCTBa O Bblaye nateHTa (MO OCHOBaHMWAM, He yKa-
3aHHbIM B cTaTbe 1398 TK PO) no3BonnT He gonycTtuTb
BO3MOKHOCTHM 3/10ynoTpebneHma ocylecTBleHNEM
NCKNIOUNTENbHBIX NMPaB Ha usobpeTteHne (NonesHyto
MOAeSb), MOCKONIbKY MOCTaBUT NOJ COMHEHMEe Camo
CyllecTBOBaHe Takoro rnpasa. m
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